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OPINION:

L HISTORY OF THE PROCEEDINGS

On April 15, 2010, pursuant to the requirements of Rule 4901:5-1-03, Ohio
Administrative Code (O.A.C.), Ohio Power Company (OP) and Columbus Southern
Power Company (CSP) (jointly, AEP-Ohio or the Company)! filed their 2010 long-term
forecast report (LTFR). The LTFR contains information on AEP-Ohio’s energy
demand, peak loads, and reserves, as well as a resource plan that the Company can
implement to meet anticipated demand. On December 20, 2010, AEP-Ohio filed a
supplement to its LTER to offer supporting information concerning its intent to enter a
capital leasing arrangement for a total of 49.9 megawatts (MW) of solar energy
resources (SER), known as the Turning Point project, to facilitate compliance with its
SER benchmarks under Section 4928.64(B), Revised Code.

Section 4935.04(D)(3), Revised Code, requires that the Commission hold a
public hearing on a LTFR upon the showing of good cause to the Commission. On
January 12, 2011, Staff filed a motion for a hearing in these cases. By entry issued on
January 26, 2011, the attorney examiner found that the proposed construction of over
49 MW of SER would be a significant addition in generating facilities sufficient to
justify review of AEP-Ohio’s LTFR and, therefore, granted Staff's motion for a
hearing.2 The hearing was scheduled to commence on March 9, 2011. Motions for
intervention in these proceedings were filed by Industrial Energy Users-Ohio
(IEU-Ohio) and FirstEnergy Solutions Corp. (FES) on January 28, 2011, and February
17, 2011, respectively. On March 7, 2011, AEP-Ohio filed proofs of publication of
notice of the hearing, as required by Section 4935.04(D)(3), Revised Code.

The hearing was convened, as scheduled, on March 9, 2011, and continued to
permit Staff to complete its investigation and to allow for settlement discussions. On

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into
OP, effective December 31, 2011. In the Matter of the Application of Ohio Power Company and Columbus
Southern Power Company for Authority to Merge and Related Approvals, Case No. 10-2376~-EL-UNC.

2 The entry also granted a motion for infervention filed by the Ohio Consumers’ Counsel, which
subsequently filed a notice of withdrawal from these proceedings on October 24, 2011.



10-501-EL-FOR -3-
10-502-EL-FOR

November 21, 2011, AEP-Ohio and Staff (jointly, signatory parties) filed a partial
stipulation and recommendation (stipulation), which would resolve all of the issues
raised in these proceedings (Joint Ex. 1). On December 14, 2011, IEU-Ohio and FES
filed a motion to strike and motion in limine, requesting that a provision of the
stipulation pertaining to the Turning Point project (Turning Point provision) be
stricken from the stipulation. By entry issued on February 29, 2012, the attorney
examiner granted the motions for intervention filed by IEU-Ohio and FES, denied the
motion to strike and motion in limine, and scheduled the hearing to reconvene on
March 28, 2012. On March 9, 2012, AEP-Ohio filed the direct testimony of William K.
Castle (AEP-Ohio Ex. 1), and Staff filed the direct testimony of Mark C. Bellamy (Staff
Ex. 1). On March 12, 2012, IEU-Ohio and FES filed a motion that, inter glia, sought an
expedited discovery schedule, which was denied by the attorney examiner by entry on
March 19, 2012. On March 21, 2012, FES filed the direct testimony of Jonathan A.
Lesser (FES Ex. 1). AEP-Ohio and Staff filed a joint motion to strike portions of
Dr. Lesser’s testimony on March 27, 2012.

The hearing reconvened, as scheduled, on March 28, 2012. During the hearing,
the attorney examiner granted, in part, and denied, in part, the joint motion to strike
portions of Dr. Lesser’s testimony (Tr. at 168-172). Initial briefs were filed by the
parties on April 25, 2012, and reply briefs were filed on May 4, 2012.

By entry issued on September 5, 2012, the Commission reopened the record in
these proceedings, pursuant to Rule 4901-1-34(A), O.A.C., and established a briefing
schedule for the limited purpose of permitting additional briefing on certain specified
issues related to the need for the Turning Point project. In response to the entry, on
September 14, 2012, University of Toledo Innovation Enterprises (UTIE) filed a motion
to intervene in these proceedings, which was opposed by FES. Supplemental inijtial
briefs were filed by the parties and UTIE on October 3, 2012, and supplemental reply
briefs were filed on October 17, 2012.

Additionally, on October 3, 2012, the Retail Energy Supply Association (RESA}
and Interstate Gas Supply, Inc. d/b/a IG5 Energy (IGS) filed initial comments in
response to the September 5, 2012, entry. On October 9, 2012, AEP-Ohio filed a motion
to strike the initial comments of RESA and IGS. In its motion, AEP-Ohio argued that
the Comunission’s September 5, 2012, entry did not solicit comments from interested
stakeholders, and that, because RESA and IGS were not parties to these proceedings,
they should not be permitted to file the additional briefs requested of the parties in the
entry. On October 17, 2012, RESA and IGS filed a joint memorandum contra
AEP-Ohio’s motion to strike. RESA and IGS requested that their joint memorandum
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contra be considered a motion to intervene or, alternatively, amicus comments, in the
event the Commission determined that only parties should respond to the
September 5, 2012, entry. By entry issued on October 17, 2012, the attorney examiner
denied AEP-Ohio’s motion to strike. Although the attorney examiner found that the
September 5, 2012, entry clearly requested additional briefs from the parties to the
proceedings, the attorney examiner nevertheless granted RESA’s and IG5’ request that
their joint memorandum contra be considered a motion for intervention in these
proceedings. On October 31, 2012, AEP-Ohio filed a memorandum contra the motion
for intervention, and a joint reply memorandum was filed by RESA and IGS on
November 7, 2012.

During the hearing held on March 9, 2011, seven members of the general public
testified in support of AEP-Ohio’s efforts to comply with renewable energy and
energy efficiency requirements for reasons such as reductions in pollution and other
adverse environmental impacts, increased financial savings for customers, and
creation of new jobs. Additionally, numerous letters were received by the
Commission in support of the Turning Point project from state and local public
officials, as well as various entities, including the Athens County Economic
Development Council; International Brotherhood of Electrical Workers, Fourth
District; Natural Resources Defense Council; University Clean Energy Alliance of
Ohio; Ohio Farm Bureau Federation; Voinovich School of Leadership and Public
Affairs, Ohio University; Southeastern Ohio Port Authority; Zanesville-Muskingum
County Port Authority; The Ohio State University Extension, Noble County; Morgan
County Community Improvement Corporation; Noble Local School District; Noble
County Chamber of Commerce; Ohio Environmental Council; Green Energy Ohio;
United States Department of Agriculture, Ohio Rural Development; International
Brotherhood of Electrical Workers, Local Union No. 972; Buckeye Hills, Hocking
Valley Regional Development District; Zane State College; Eastern Ohio Development
Alliance; Community Improvement Corporation of Noble County; Ohio Mid-Eastern
Governments Association; University of Toledo; Ohio AFL-CIO; Solar Energy
Solutions; Appalachian Partnership for Economic Growth; and the Parkersburg-
Marietta Building and Construction Trades Council.

II. DISCUSSION AND CONCLUSION

A.  Applicable Law

There are several statutes that are pertinent to the Commission’s resolution of
these proceedings. First, pursuant to Section 4935.04(C), Revised Code, each person
owning or operating a major utility facility within this state, or furnishing electricity
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directly to more than 15,000 customers within this state, is required to file an annual
LTFR. After reviewing the LTFR and the hearing record, the Commission, in
compliance with Section 4935.04(F), Revised Code, must determine if:

(1)

@)

(3)

(4)

()

(6)

(7)

All information relating to current activities, facilities
agreements, and published energy policies of the state has
been completely and accurately represented;

The load requirements are based on substantially accurate
historical information and adequate methodology;

The forecasting methods consider the relationships
between price and energy consumption;

The report identifies and projects reductions in energy
demands due to energy conservation measures in the
industrial, commercial, residential, transportation, and
energy production sectors in the service area;

Utility company forecasts of loads and resources are
reasonable in relation to population growth estimates made
by state and federal agencies, transportation, and economic
development plans and forecasts,; and make
recommendations where possible for necessary and
reasonable alternatives to meet forecasted electric power
demand;

The report considers plans for expansion of the regional
power grid and the planned facilities of other utilities in the
state;

All assumptions made in the forecast are reasonable and
adequately documented.

Additionally, Section 4928.64(B), Revised Code, establishes benchmarks for
each electric distribution utility (EDU) and electric services company to acquire a
portion of its electricity supply for retail customers in Ohio from renewable energy
resources. Specifically, the statute requires that, for 2012, a portion of the electricity
sold by means of retail electric sales in Ohio must come from alternative energy
resources, including 0.060 percent from SER, half of which must be met with resources
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located within Ohio. This requirement increases each year until 2024, at which point
the requirement is 0.5 percent.

Finally, in accordance with Section 4928.143(B)(2)(c), Revised Code, the
Commission may authorize, under certain circumstances, a nonbypassable surcharge
for the life of an electric generating facility that is owned or operated by an EDU, as a
component of its electric security plan (ESP). Among other requirements, the statute
provides that the Commission must first determine that there is a need for the facility
based on resource planning projections submitted by the EDU, before a nonbypassable
surcharge may be authorized.

B. Summary of the Stipulation

As previously noted, AEP-Ohio and Staff filed a stipulation, which would
resolve all of the issues in these proceedings. Pursuant to the stipulation, the signatory
parties, inter alia, agree:

(1)  The Commission should make all necessary findings that
AFP-Ohio’s application and subsequent filings in these
dockets comply with and satisfy the requirements of
Section 4935.04, Revised Code, and Chapters 4901:5-3 and
4901:5-5, 0.A.C,, relating to the long-term forecast, resource
planning, and related requirements.

(2) Based on resource planning projections submitted by
AEP-Ohio, pursuant to Section 4928.143(B)(2)(c), Revised
Code, and the provisions of Section 4928.64(B)(2), Revised
Code, that require the Company to obtain alternative
energy resources, including SER located in Ohio, the
Commission should find that there is a need for the
49.9 MW solar facility known as the Turning Point project
during the LTFR planning period as described in the
stipulation.

(Joint Ex. 1 at 3-4.)
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C. Procedural Matters

1. Motions to Strike

As noted above, IEU-Ohio and FES filed a motion to strike and motion in limine,
which requested that the Turning Point provision be stricken from the stipulation.
The motion was subsequently denied by the attorney examiner. Additionally, during
the hearing, IEU-Ohio-and FES moved to strike portions of the testimony of AEP-Ohio
witness Castle and Staff witness Bellamy regarding the need for the Turning Point
project. IEU-Ohio and FES also moved to strike a portion of Mr. Castle’s testimony
referring to a stipulation involving Dayton Power and Light Company (DP&L) in Case
No. 10-505-EL-FOR (DP&L Case).? The motions were denied by the attorney
examiner. (Tr. at 11-17.) In its brief, IEU-Ohio argues that the attorney examiner
should have granted the motion to strike and motion in limine, as well as the oral
motion to strike raised during the hearing, because it would be unlawful to make a
finding of need for a generating facility in a LTFR proceeding. As addressed further
below, the Commission finds that the need for the Turning Point project may be
considered in these proceedings and, accordingly, we affirm the attorney examiner’s
rulings.

According to IEU-Ohio, the motion to strike Mr. Castle’s reference to the
stipulation in the DP&L Case should also have been granted, as the stipulation
specifically provides that neither the stipulation nor any Commission ruling adopting
it may be cited as precedent in any future proceeding. As AEP-Ohio was not a
signatory party to the stipulation in the DP&I. Case, the Company is not bound by its
terms and, accordingly, we believe the attorney examiner’s ruling denying the motion
to strike was appropriate under the circumstances.

Finally, during the hearing, the attorney examiner granted, in part, and denied,
in part, the joint motion to strike portions of FES witness Lesser’s testimony that was
filed by AEP-Ohio and Staff (Tr. at 168-172). In its brief, FES argues that the attorney
examiner’s ruling was in error in that Dr. Lesser’s testimony regarding nonbypassable
cost recovery should not have been stricken. FES notes that Sections 4928.143(B)(2)(c)
and 4928.64(B)(2), Revised Code, are both referenced in the stipulation. FES asserts
that the only reason for a finding of need under Section 4928.143(B)(2)(c), Revised
Code, is to obtain nonbypassable cost recovery and that FES should, therefore, have
been permitted to address whether nonbypassable cost recovery is appropriate for the

3 In the Matter of the Long-Term Forecast Report of Dayton Power and Light Company and Related Matters,
Case No. 10-505-EL-FOR.
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Turning Point project. FES also asserts that it should have been permitted to address
the different cost recovery mechanisms found in Sections 4928.143(B)(2)(c) and
4928.64(E), Revised Code, in order to refute the signatory parties’ definition of need.
FES maintains that the signatory parties were permitted to testify regarding cost
recovery and that it was prejudicial to prevent FES from rebutting their testimony.
FES argues that the attorney examiner inappropriately denied its motion to strike the
Turning Point provision from the stipulation and then further erred in failing to allow
FES to refute the signatory parties’ testimony regarding that provision.

As discussed further below, the Commission finds that arguments regarding
cost recovery are premature at this point and should be addressed in a separate
proceeding. Contrary to FES’ assertion, neither AEP-Ohio nor Staff directly addressed
the issue of whether a nonbypassable surcharge is lawful or appropriate for the
Turning Point project in their testimony in these proceedings. Rather, their testimony
is solely focused on the question of the need for the Turning Point project. For these
reasons, we find no error in the attorney examiner’s rulings.

2. Motion for Expedited Discovery Schedule

IEU-Ohio asserts that the aftorney examiner erred in denying the motion for
expedited discovery schedule, which was filed on March 12, 2012. Specifically,
IEU-Ohio argues that its ability to prepare for the hearing was prejudiced in violation
of due process, because IEU-Ohio was not permitted fo conduct discovery on
AEP-Ohio’s witness. Rule 4901-1-17(E), O.A.C., provides that, in LTFR proceedings,
no party may serve a discovery request later than 25 days prior to the commencement
of the evidentiary hearing. Here, the hearing commenced on March 9, 2011.
Following the public testimony, the hearing was continued and subsequently
reconvened on March 28, 2012. Regardless of whether the hearing is deemed to have
commenced on March 9, 2011, or on March 28, 2012, the time period for discovery had
already expired, pursuant to the rule, when IEU-Ohio filed its motion. The entry that
scheduled the hearing to reconvene on March 28, 2012, was issued on February 29,
2012. IEU-Ohio could have sought an extension of the discovery period at that point,
but did not. Additionally, although the testimony of AEP-Ohio witness Castle was not
filed until after the discovery period had ended, nothing precluded IEU-Ohio from
filing a notice of deposition, pursuant to Rule 4901-1-21(B), O.A.C., prior to the
discovery deadline. The Commission finds that IEU-Ohio had ample time in which to
conduct discovery, given that AEP-Ohio’s LTFR and supplement were filed on
April 15, 2010, and December 20, 2010, respectively. Further, IEU-Ohio was afforded
the opportunity and fully participated in the cross-examination of AEP-Ohio witness
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Castle’ during the hearing. We find no prejudice to IEU-Ohio as a result of the
attorney examiner’s ruling.

3. Exclusion of Exhibits

IEU-Ohio contends that the attorney examiner’s exclusion of IEU-Ohio Exhibits
3 through 12 from the record in these proceedings was in error (Tr. at 91). IEU-Ohio
notes that the exhibits consist of newspaper articles that were offered to show that
there is sufficient expected construction of solar facilities to meet both AEP-Ohio’s
need and the statewide need for solar renewable energy credits (SRECs). AEP-Ohio
and Staff objected to the admission of the exhibits on the basis of lack of foundation
(Tr. at 88-91). IEU-Ohio contends that the newspaper articles are relevant and were
properly authenticated. According to IEU-Ohio, the newspaper articles should not
have been excluded from the record for lack of foundation or based upon any other
objection such as hearsay.

The Commission affirms the ruling of the attorney examiner denying the
admission of IEU-Ohio Exhibits 3 through 12. The Commission notes that IEU-Ohio
was free to provide a witness to sponsor its exhibits in order to establish a proper
foundation, subject to cross-examination. TEU-Ohio chose not to provide a witness to
sponsor the exhibits, attempting instead to seek the admission of the exhibits through
AEP-Ohio witness Castle. However, Mr. Castle had no knowledge of the exhibits
(Tr.at 71). Accordingly, the Commission finds that IEU-Ohio failed to establish a
proper foundation for the exhibits, that the exhibits lack any probative value in these
proceedings, and that the attorney examiner properly denied admission of the
exhibits. In any event, the Commission finds that admission of the exhibits would not
alter in any way our determinations below. The Comumission agrees with Staff witness
Bellamy that newspaper articles are speculative and irrelevant in terms of the
. determination of the need for the Turning Point project (Tr. at 139).

4, Motions for Intervention

a. UTIE

On September 14, 2012, UTIE filed a motion to intervene in these proceedings.
In support of its motion, UTIE states that it is a leader in the innovation and economic
development of solar energy and that it seeks fo intervene in these proceedings for the
purpose of advocating that the Turning Point project should be approved and
constructed. UTIE contends that it will be adversely affected, if it is not permitted to
voice its concerns and advocate in support of its interests. UTIE adds that, in light of
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its substantive expertise with respect to the Turning Point project, the Commission
will benefit from the information that UTIE provides. UTIE explains that its
participation will not delay the proceedings and will significantly contribute to full
development and equitable resolution of the factual issues. UTIE notes that, in Case
No. 11-346-EL-SSO, et al. (ESP 2 Case), the Commission allowed parties to intervene
well after the proceedings had commenced. UTIE asserts that the Commission should
take the same approach in the present proceedings and grant its request for
intervenfion.

On September 21, 2012, FES filed a memorandum contra UTIE’s motion to
intervene. FES argues that UTIE’s motion is considerably untimely, as it was filed well
after the intervention deadline and following completion of post-hearing briefing. FES
adds that there is no good cause for granting late intervention under the
circumstances. FES further argues that UTIE fails to explain how its interests will be
adversely affected by these proceedings and fails to satisfy many of the Commission’s
criteria for intervention. FES contends that UTIE may intend to introduce new facts
into the record, which FES believes would be inconsistent with Commission precedent
including the ESP 2 Case, as well as inappropriate and prejudicial at this point in the
proceedings, given that the other parties would have no opportunity to participate in
discovery, conduct cross-examination, or present contrary evidence with respect to
UTIE's position. FES concludes that UTIE’s motion to intervene should be denied, or,
if intervention is granted, that UTIE should be affirmatively prohibited from
attempting to introduce non-record evidence in its briefs.

On September 25, 2012, UTIE filed a reply memorandum in response to FES’
memorandum contra. Initially, UTIE notes that intervention is to be liberally allowed
so that the Commission may consider the positions of all persons with a real and
substantial interest in the proceedings. Additionally, UTIE contends that it seeks
intervention in response to the specific issues identified in the Commission’s entry of
September 5, 2012, and that it filed its motion just nine days after the entry was issued
to reopen the proceedings for the purpose of obtaining additional information related
to the question of need for the Turning Point project. UTIE further contends that it
adequately explained in its motion how its interests will be adversely affected, if the
motion is denied. Finally, UTIE explains that it does not intend to supplement the
record with new evidence. Rather, UTIE seeks intervention only to address, by way of
argument and explanation, the specific issues outlined by the Commission in the
September 5, 2012, entry. Noting that it will base its position solely on the existing
record, UTIE concludes that it should be granted leave to intervene in these
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proceedings for the limited purpose of addressing the issues raised in the September 5,
2012, entry.

On September 28, 2012, FES filed a motion to strike UTIE’s reply memorandum.
FES asserts that UTIE seeks to introduce new facts into the evidentiary record and also
failed to serve the reply on the parties in accordance with Rule 4901-1-05, O.A.C. On
October 1, 2012, UTIE filed a memorandum contra FES” motion to strike. UTIE argues
that its reply clearly stated that the attached non-record exhibits were offered solely
for the purpose of responding to FES’ claim that UTIE would not be adversely
affected, if it were denied intervention. UTIE also contends that FES was not harmed
by UTIE’s failure to serve its reply by electronic mail. UTIE adds that it will serve all
documents that it files with the Commission.

Pursuant to Section 4903.221, Revised Code, the Commission may, in its
discretion, grant late intervention for good cause shown. Rule 4901-1-1i(F), O.A.C,,
further provides that an untimely motion to intervene will be granted only under
extraordinary circumstances. Upon review of UTIE’s motion to intervene and the
responsive pleadings, the Commission finds that, although the motion was untimely
filed, there is good cause to grant the motion, pursuant to Section 4903.221(A)2),
Revised Code, and that UTIE otherwise satisfies the Commission’s criteria for
intervention. As UTIE notes, the Commission issued an entry on September 5, 2012, to
reopen the record in these proceedings and establish a briefing schedule for the
limited purpose of permitting additional briefing on specified issues related to the
need for the Turning Point project. Given these extraordinary circumstances, in which
the Commission reopened the record on its own motion, we find that UTIE’s motion
for intervention is reasonable and should be granted for the limited purpose of
allowing UTIE to address the issues enumerated in the Commission’s September 5,
2012, entry. With this restriction in place, UTIE’s limited intervention will not delay
the proceedings or cause prejudice to the other parties, which had the opportunity to
respond to UTIE’s position in their supplemental reply briefs. Additionally, the
Commission finds that FES’ motion to strike UTIE's reply memorandum should be
denied, although we emphasize that attempts by any party to offer or otherwise rely
on non-record evidence in their briefs, or to raise arguments that are not responsive to
the issues identified in the September 5, 2012, entry, have been disregarded in our
resolution of these proceedings.
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b. RESA and 1GS

As noted above, RESA and IGS filed initial comments on October 3, 2012, in
response to the Commission’s September 5, 2012, entry. AEP-Ohio filed a motion to
strike the initial comments of RESA and IGS on October 9, 2012. The attorney
examiner issued an entry on October 17, 2012, denying AEP-Ohio’s motion to strike
and granting RESA’s and IGS’ request that their joint memorandum contra the motion
to strike be considered a motion for intervention in these proceedings. On October 31,
2012, AEP-Ohio filed a memorandum contra the motion for intervention. RESA and
IGS filed a joint reply on November 7, 2012.

RESA and IGS contend that the unusual process related to consideration of the
Turning Point project is an unforeseen and extraordinary circumstance that justifies
intervention at this point in the proceedings. In response, AEP-Ohio asserts that RESA
and IGS attempt to intervene too late and well after the hearing and briefing had
concluded. AEP-Ohio adds that RESA and IGS had ample notice of these proceedings
through their participation in the ESP 2 Case, where the Company indicated in its
original application and testimony filed in January 2011 that the issue of need for the
Turning Point project would be considered in the present LTFR proceedings,
consistent with the Commission’s rules. According to AEP-Ohio, there are no
extraordinary circurnstances justifying RESA’s and IGS" untimely request for
intervention. AEP-Ohio also argues that RESA and IGS have not satisfied the
remaining requirements for intervention.

RESA and IGS reply that there are two extraordinary circumstances justifying
intervention. First, RESA and IGS argue that the issues related to the need for the
Turning Point project were primarily being considered in the ESP 2 Case, in which
RESA and IGS were active participants. RESA and IGS add that the intervention
deadline for these proceedings had already passed, when the Commission indicated in
its August 8, 2012, opinion and order in the ESP 2 Case that the need determination
would be made in the present cases. As a second extraordinary circumstance, RESA
and IGS note that the Commission is faced with an important matter of first
impression, which prompted the Commission to seek additional information on the
question of need. RESA and IGS conclude that it is reasonable to allow interested,
knowledgeable entities to participate. Additionally, RESA and IGS contend that they
have satisfied all of the other intervention criteria and that they do not seek to add
new evidence to the record, contrary to AEP-Ohio’s claims.
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Consistent with the Commission’s conclusion with respect to UTIE’s motion for
intervention, the Commission also finds that RESA’s and IGS’ request for intervention
is reasonable in light of the highly unusual and interrelated history of the present
proceedings and the ESP 2 Case. We, therefore, find that RESA and 1GS should be
permitted to intervene in these cases for the limited purpose of addressing the issues
specified in the September 5, 2012, entry.

5. Motion to Take Administrative Notice

On January 7, 2013, [IEU-Ohio filed a motion to take administrative notice or, in
the alternative, to reopen these proceedings or supplement the record, along with a
request for expedited treatment of the motion. Attached to IEU-Ohio’s motion is
Supplemental Exhibit 1, which, according to ITEU-Ohio, provides a list of the Ohio-
based SER certificates that were issued by the Commission in 2012. TEU-Ohio explains
that the supplemental exhibit summarizes information that was compiled by Staff and
posted on the Commission’s website. ITEU-Ohio further explains that its supplemental
exhibit could not have been presented at the hearing, as many of the applications for
certification had not yet been approved at that time. IEU-Ohio argues that the
Commission should take administrative notice of the certification dockets or otherwise
consider the information contained in the supplemental exhibit, which indicates that,
in 2012, the market developed Ohio-based SER with a production capability of more
than 32 MW. IEU-Ohio peints out that this production capability is more than twice
the amount that Staff claims must be developed each year to ensure that the SER
benchmarks are satisfied. IEU-Ohio concludes that the Commission should grant its
motion, because the information contained in its supplemental exhibit is relevant to
the arguments raised by the signatory parties in these proceedings and provides the
most recent data regarding the current state of the solar market in Ohio.

On January 9, 2013, AEP-Ohio filed a memorandum contra IEU~Ohio’s motion.
According to AEP-Ohio, there are numerous problems with the information presented
by IEU-Ohio in its supplemental exhibit. AEP-Ohio requests that the Commission
deny IEU-Ohio’s late attempt to supplement the record.

The Commission finds that it would be improper to take administrative notice
or otherwise consider the information offered by IEU-Ohio at this late stage in the
proceedings. It is necessary to establish some reasonable cut-off point for purposes of
our consideration of the stipulation, and we do not find it unreasonable to confine our
analysis to the data that is already reflected in the record. Additionally, the
Commission notes that our consideration of the information offered by IEU-Ohio
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would not alter our determination regarding the need for the Turning Point project.
Therefore, IEU-Ohio’s motion should be denied.

D. Turning Point Project

In its 2010 LTFR supplement, AEP-Ohio provides information regarding its
intent to enter into a potential capital leasing arrangement known as the Turning Point
project, which would consist of 49.9 MW of SER located on reclaimed mine land in
either Muskingum County or Noble County, Ohio. AEP-Ohio states that the Turning
Point project would be placed in service in three phases: 20 MW in 2013, 15 MW in
2014, and 14.9 MW in 2015. AEP-Ohio further states that the Turning Point project is
necessary to achieve the mandatory SER benchmarks set forth in Section 4928.64(B)(2),
Revised Code.

1. Initial Arguments

The primary point of dispute among the parties to these proceedings is whether
there is in fact a need for the Turning Point project. AEP-Ohio and Staff recommend
that the Commission find that there is a need for the proposed project based on the
Company’s resource planning projections and the requirements of Section
4928.64(B)(2), Revised Code, while IEU-Ohic and FES disagree with the signatory
parties’ recommendation. Although IEU-Ohio and FES challenge the Turning Point
provision of the stipulation, they otherwise do not oppose the stipulation.

AEP-Ohio contends that there is a need for in-state renewable energy
generation resources. AEP-Ohijo witness Castle testified that, at the time the Company
filed its supplement to its LTFR, the installed and pending base of solar generation
was roughly capable of satisfying only half of the statewide benchmark requirement
for 2012, and that a viable SREC market would not exist without the construction and
certification of additional solar generation. According to Mr. Castle, more recent data
through March 5, 2012, indicates that the need for additional solar generation still
exists, although the need has shifted from 2012 to 2015. M. Castle testified that the
addition of the Turning Point project would delay, but not eliminate, the need for
additional in-state SER. Specifically, Mr. Castle explained that, using a 17 percent
capacity factor and a requirement for 360,000 megawait hours (MWh) of annual
in-state SER for 2024 and beyond, a total of 242 MW of SER must be built and certified
in-state in order to perpetually meet the in-state benchmarks. (AEP-Ohio Ex. 1 at 8-
10.)
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Staff witness Bellamy also performed an analysis of the likely need for SRECs in
Ohio. In his testimony, Mr. Bellamy provided four scenarios showing possible
projections of the amount of in-state solar capacity through 2025, with and without the
addition of the Turning Point project, and with other large and small solar capacity
additions. According to Mr. Bellamy, in order to achieve compliance with the
statutory mandate, large capacity installations are needed, and in the absence of the
addition of significant new construction of in-state solar capacity, there will simply not
be enough SRECs to meet the need. (Staff Ex. 1 at 3-9.) Staff, therefore, contends that a
new solar facility must be built. Staff concludes that there is a need for the Turning
Point project because it is the only known proposal before the Commission at this time
that would address the shortage of SRECs.

IEU-Ohio contends that there is no legal or factual basis upon which the
Commission may find that there is a need for the Turning Point project in these
proceedings. IEU-Ohio’s first argument is that the Commission lacks jurisdiction to
make a finding of need for a generating facility in a LTFR proceeding, because Section
4935.04(E)(1), Revised Code, provides that the issues must be limited to those relating
to forecasting. IEU-Ohio further argues that the determinations that the Commission
is required to make in a LTFR proceeding, pursuant to Section 4935.04(F), Revised
Code, do not include establishing that an EDU needs to construct a solar facility in
order to satisfy the benchmarks set forth in Section 4928.64(B)(2), Revised Code.
IEU-Ohio contends that a finding of need may only be made in ESP and certain power
siting proceedings.

IEU-Ohio also asserts that a finding of need for a renewable energy facility
would violate Sections 4928.143(B) and 4928.64(E), Revised Code. Specifically,
IEU-Ohio contends that a nonbypassable charge for an alternative energy facility is
prohibited by Section 4928.143(B), Revised Code, and that, pursuant to Section
4928.64(E), Revised Code, the charge for such a facility must be bypassable.
IEU-Ohio’s third argument is that, even if it were appropriate to address the issue of
need for the Turning Point project in these proceedings, AEP-Ohio has not
demonstrated that it needs SRECs. IEU-Ohio notes that AEP-Ohio’s long-term
purchase power agreement with the Wyandot solar facility will satisfy the Company’s
SREC requirements through at least 2020. Finally, IEU-Ohio contends that the
arguments of AEP-Ohio and Staff regarding statewide SREC requirements are
irrelevant, because the various requirements of Sections 4928.143(B)(2)(c),
4928.64(B)(2), and 4935.04, Revised Code, are specific to each EDU. Even assuming
that statewide SREC requirements are relevant, JEU-Ohio maintains that AEP-Ohio
has failed to demonstrate that there will be insufficient SRECs to satisfy the
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requirements. IEU-Ohio asserts that a review of the current trends and projects in
development indicates that the market will produce sufficient SRECs (FES Ex. 1 at 37,
39-40; Tr. at 133-137). According to IEU-Ohio, Staff witness Bellamy’s four scenarios
should not be relied upon by the Comunission, as they are based on incorrect
calculations and ignore current trends in the market. IEU-Ohio adds that AEP-Ohio
witness Castle likewise failed to account for any of the SER that will be developed in
Ohio and that his testimony contained inconsistencies and incorrect calculations that
failed to exclude municipal utilities from the SREC requirements (Tr. at 36-37, 45).
IEU-Ohio believes that AEP-Ohio and Staff have understated the amount of solar
capacity that will be developed in the state.

For its part, FES argues that AEP-Ohio and Staff inappropriately conflate the
need for the Turning Point project under Section 4928.143(B)(2)(c) and 4928.64(B)(2),
Revised Code, which, according to FES, address separate and unrelated policy
concerns and provide for different methods of cost recovery. FES notes that the
General Assembly, in Section 4928.143(B), Revised Code, expressly excluded from the
permissible scope of an ESP any nonbypassable recovery of the costs incurred by an
EDU in complying with the renewable energy benchmarks that are set forth in Section
4928.64(B)(2), Revised Code. Further, FES contends that the record does not contain
any evidence that establishes the need for SER based on resource planning projections.
FES asserts that the Turning Point project is not needed to provide energy or capacity
for AEP-Chio’s customers (Tr. 31, 53, 108; FES Ex. 1 at 13-17) and that, in any event,
Section 4928.143(B)(2)(c), Revised Code, does not apply to the alternative energy
requirements of Section 4928.64(B)(2), Revised Code. Even if such requirements were
relevant, FES emphasizes that there is not a single forecast in evidence that supports
the need for the Turning Point project for resource planning purposes. Noting that all
of the witnesses agreed that resource planning under Section 4928.143(B)(2)(c),
Revised Code, involves cost considerations (FES Ex. 1 at 7; Staff Ex. 1 at 2-3; AEP-Ohio
Ex. 1 at Ex. WKC-2), FES adds that the signatory parties nevertheless failed to offer
any evidence of the estimated cost of the project (Tr. at 102-106; FES Ex. 1 at 18-23)
and, therefore, have failed to establish need.

FES further asserts that AEP-Ohio has not demonstrated that the Turning Point
project is necessary to comply with its SER benchmarks (Tr. at 49, 110) or for the
purpose of resource planning (Tr. at 31-34). FES contends that AEP-Ohio has more
than enough SRECs to satisfy its SER benchmarks through the entire forecast period
due to its 20-year purchase power agreement with the Wyandot solar facility, which
provides the Company with over 15,000 in-state SRECs per year (FES Ex. 1 at 33; Tr. at
28). FES adds that, even if the SER required by the entire state to satisfy the SER
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benchmarks are considered, AEP-Ohioc has not shown that there is a need for the
Turning Point project. FES notes that the signatory parties failed to present a single
forecast of future market development of SER over the planning period and thus failed
to establish a need for the Turning Point project. FES points out that AEP-Ohio’s 2010
LTFR supplement and the testimony of Company witness Castle assume that no new
solar capacity will be constructed by the market during the forecast period (Tr. at 39;
AEP-Ohio Ex. 1 at 6, 9-10). According to FES, AEP-Ohio essentially asserts that Ohio
must have sufficient SER in 2012 to meet the benchmarks through 2025, which would
force current construction of significant and costly SER even though they are not
needed to satisfy the statutory benchmarks for several years.

FES notes that there has been a rapid increase in the number of in-state solar
photovoltaic applications that have been approved by the Commission since 2009, and
that the PJM generation queue includes 215 MW of new, in-state solar photovoltaic
facilities in addition to the facilities that have been approved by the Commission (FES
Ex. 1 at 37-38, Ex. JAL-7). FES concludes that AEP-Ohio’s testimony is illogical and
should be accorded no weight. FES further concludes that Staff’s testimony is also
flawed, because it does not include a forecast estimating the amount of SER that will
be constructed and certified during the planning period. FES notes that Staff instead
determined, without justification, that Ohio would not comply in future years with the
SER benchmarks if only eight MW per year of SER were developed by the market
(Staff Ex. 1 at 9). FES emphasizes that Staff witness Bellamy determined that, if the
market adds a total of 20 MW annually (as it did during 2010 and 2011}, Ohio would
significantly overcomply with the SER benchmarks (Staff Ex. 1 at 6-7; Tr. at 115).

FES notes that the Commission has stated that AEP-Ohio must demonstrate
that the Turning Point project is necessary to comply with the SER provisions
contained in Section 4928.64(B)(2), Revised Code, and that sufficient SER are not
available through competitive markets.? FES argues that the signatory parties have
merely assumed that sufficient in-state SRECs cannot be obtained in the competitive
market, despite evidence offered by FES to the contrary, such as AEP-Ohio’s 20-year
purchase power agreement with the Wyandot solar facility and a successful
solicitation for in-state SRECs conducted by the FirstEnergy EDUs in 2011 for a 10-year
period (FES Ex. 1 at 20, Ex. JAL-3; Tr. at 28-29).

% In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of
an Electric Security Plan, Case No. 11-346-EL-SS0, et al., Opinion and Order, at 39-40 (December 14,
2011).
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FES also argues that, under AEP-Ohio’s proposal, shopping customers would
be forced to pay a nonbypassable charge for the Turning Point project under Section
4928.143(B)(2)(c), Revised Code, while at the same time paying their competitive retail
electric service (CRES) providers for SRECs, in violation of state policy prohibiting
discrimination against shopping customers.

Finally, FES argues that the determination of need under Section
4928.143(B)(2)(c), Revised Code, must occur in an ESP proceeding and that there is no
statutory authority to make use of the Commission’s findings from a LTFR proceeding
in an ESP proceeding. FES adds that AEP-Chio failed to file the necessary information
regarding the Turning Point project, pursuant to Rule 4901:5-5-06(B), O.A.C., which
requires that specific details be provided in the LTFR filed in the forecast year prior fo
any filing for an allowance under Section 4928.143(B)(2){c), Revised Code (Tr. at 32-
34). FES asserts that, in the absence of the information required by the rule, the
Commission does not have the information necessary to find that there is a need for
the Turning Point project. FES also notes that, because AEP-Ohio’s LTFR was filed in
2010, it was not filed in the forecast year prior to the Company’s current ESP filing for
an allowance under Section 4928.143(B)(2)(c), Revised Code, which occurred on
March 30, 2012.

For all of these reasons, JEU-Ohio and FES conclude that the Commission must
reject the Turning Point provision of the stipulation. In the alternative, FES requests
that the entire stipulation be rejected.

2. Supplemental Arguments

As noted above, the Commission issued an entry on September 5, 2012, to
reopen the record in these proceedings, pursuant to Rule 4901-1-34(A), O.A.C,, and to
establish a briefing schedule for the limited purpose of permitting additional briefing
on certain issues related to the need for the Turning Point project. Specifically, the
Commission requested that the parties address two issues: (1) how the Commission
should properly determine whether there is a need for the Turning Point project and
(2) whether the Commission should solely consider AEP-Ohio’s need for the project,
or also consider the need for the project by other EDUs, electric services companies,
the state of Ohio, or other states.

In response to the September 5, 2012, entry, AEP-Ohio argues that the
Commission’s evaluation of the need for the Turning Point project should take into
account more than just energy and capacity requirements and encompass factors such
as the state’s overall energy policy and the project’s role in enabling compliance with
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the in-state renewable portfolio standard (RPS). AEP-Ohio points out that Section
4928.143(B}(2)(c), Revised Code, refers to “resource planning projections” and that the
Commission’s rules require a utility to analyze factors beyond energy and capacity in.
preparing a resource plan, including the use, availability, and potential development
of alternative energy resources pursuant to Section 4928.64, Revised Code. AEP-Ohio
believes that the Commission should consider the impact of the Turning Point project
on the state’s energy policy and its role in enabling compliance with the SER
benchmarks. AEP-Ohio also argues that the Commission should take a statewide
approach in evaluating the need for the Turning Point project, consistent with Sections
4928.02(J) and (IN), 4928.141, 4928.64, and 4935.04(F)(6), Revised Code. AEP-Ohio adds
that the Commission has no jurisdiction to consider the availability of SER outside of
the state.

Staff argues that the term “need” should be given its ordinary meaning and
that, because there may be a shortage of in-state SRECs that are required to meet the
requirements of Section 4928.64(B)(2), Revised Code, there is a need for the Turning
Point project. Staff believes that the term “need,” as used in Section 4928.143(B)}(2)(c),
Revised Code, encompasses many components, including energy and capacity, as well
as in-state SRECs. Staff also believes that the need for in-state SRECs applies to
individual utilities, although the planning to achieve compliance with the statutory
requirements should occur on a statewide basis. Staff adds that there is no relevant
information in the record that would allow the Commission to consider the demand
for SRECs outside of Ohio, which, in any event, would be a complicated issue to
address.

UTIE asserts that the Commission’s determination of need, as part of the
resource planning process, involves consideration of the entire impact of a new
generation resource, including factors such as job creation and economic investment.
UTIE notes that the Commission is tasked, pursuant to Section 4928.02(N), Revised
Code, with facilitating the state’s effectiveness in the global economy. Additionally,
UTIE believes that the Commission must ensure that compliance with the benchmarks
established in Section 4928.64(B)(2), Revised Code, is reasonably practicable for
generation suppliers and prudent for ratepayers. Citing the Commission’s forecasting
duties under Section 4935.01(A)(1) and (2), Revised Code, UTIE urges the Commission
to take a holistic approach in determining need and consider various issues such as
diversity of supply, portfolio standards, and economic and environmental benefits.
UTIE believes that the Commission should consider whether the Turning Point project
is needed by other electric utilities or the state as a whole, including whether there are
sufficient SRECs available inside and outside the state.
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FES contends that the Commission should determine whether there is a need
for the Turning Point project under Section 4928.143(B)}(2)(c), Revised Code, by
examining whether the PIM capacity market is failing to ensure reliability in Ohio and,
if so, whether the Turning Point project is the least-cost option for ensuring reliability
for Ohio consumers. FES believes that Sections 4928.143(B)(2)(c) and 4928.64(B)(2),
Revised Code, are unrelated statutes that address different policy concerns and that,
accordingly, there is no statutory justification for reading the SER benchmarks of
Section 4928.64(B)(2), Revised Code, into the need determination of Section
4928.143(B}(2)(c), Revised Code. According to FES, Section 4928.143(B)(2)(c), Revised
Code, sérves as a safety valve for Ohio customers in the event an EDU must build
additional capacity to ensure adequate and reliable generation capacity, whereas the
objective of Section 4928.64(B)(2), Revised Code, is to incent market development of
renewable resources by creating a demand for those resources through statutory
benchmarks. FES further contends that, because the two statutes provide for different
methods of cost recovery, the General Assembly clearly did not intend that
compliance with the SER benchmarks be considered part of the determination of need
under Section 4928.143(B)(2)(c), Revised Code. In making its argument, FES
emphasizes that the sole purpose of the determination of need under Section
4928.143(B)(2)(c), Revised Code, is to award nonbypassable cost recovery to an EDU as
part of its ESP. FES adds that Section 4928.143(B), Revised Code, however, expressly
prohibits nonbypassable cost recovery for compliance with SER benchmarks.
Accordingly, FES concludes that the General Assembly intended that Section
4928.143(B)(2)(c), Revised Code, would only be applied to address reliability issues.

FES argues that need under Section 4928.143(B)(2)(c), Revised Code, is
determined by reviewing the utility’s resource planning projections and that resource
planning involves forecasting future energy and peak loads; showing, based on those
forecasts, that additional resources will need to be acquired; and ensuring that those
loads can be met with the lowest expected cost resource. According to FES, the
requirements of Section 4935.04, Revised Code, and Rule 4901:5-5-06(B), O.A.C,,
govern resource planning with the objective of providing consumers with adequate,
reliable, and cost-effective electricity resources, and not to determine whether a
particular solar facility would assist an EDU in meeting its SER benchmarks. Because
FES believes that the need determination should account for energy and capacity only,
FES contends that the Commission may not consider whether the Turning Point
project is needed by any entity to meet its SER benchmarks. FES notes that there is
nothing in Section 4928.64, Revised Code, which permits the Commission to consider
the needs of non-applicants in Ohio and elsewhere to comply with SER benchmarks.






